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The Commission concluded that
taxpayer may only claim
$12,795.17 as Wisconsin itemized
deductions.

The taxpayer has not appealed this
decision.

Qld Orchard Corporation vs. Wis-
consin Department of Revenue
(Wisconsin Tax Appeals Commis-
sion, October 21, 1980) . Taxpayer,
Qld Orchard Corporation, is a busi-
ness corporation organized and ex-
isting under the iaws of the State of
Wisconsin with its principal offices
jocated in Green Bay, Wisconsin.
Taxpayer was formed in 1969 to
build an apartment building in Green
Bay, Wisconsin. It operated on a fis-
cal year ending on September 30
and reported net business losses
from its operations of $53,633.03 in
1870, $51,503.98 in 1871,
$35,183.69in 1972 and $48,481.70
in 1973 for losses totaling
$188,802.40.

In 1874, the apartment building in
question was sold to a partnership
consisting of the ten original stock-
holders of taxpayer plus another in-
divigual for the sum of $949,050.00
resulting in a gain of $183,430.85.
Taxpayer used the loss carryover
from the years 1970 through 1973
on its Wisconsin franchise/income
tax return for the fiscal year ended
September 30, 1974 1o offset the
gain from the sale of the building.
Taxpayer was not in the business of
buying and selling real estate and
has not shown any compeliing busi-
ness reasons for the saie of its apart-
ment building.

The department disaliowed the loss
carry forward claimed by taxpayer
to the extent the loss carry forward
was offset against capital gains in-
come from the sale of the apartment
building, which amounted to
$183,430.65.

At the hearing before the Wisconsin
Tax Appeals Commission, taxpayer
modified its position reducing its
claimed loss carryover of the busi-
ness losses at issue from
$183,430.651t0 $73,017.69 which is
the amount of depreciation claimed
by taxpayer on the apartment build-
ing for the fiscal years 1970-1973.

The Commission ruled that the de-
preciation deducted by taxpayer
during the fiscal years 1970-1973 as
an annual expense was a write-off of
the cost of an asset over the asset’s
life which could not be recovered as

business income upon the sale of
the asset in 1974. The Commission
also ruled that the gain from the sale
of taxpayer’'s apartment building
does not constitute '‘net business
income'” within the intent and mean-
ing of section 71.08 of the Wiscon-
sin Statutes and cannot be offset by
net business losses from prior years.

The taxpayer has not appeaied this
decision.

Joseph J. Puta vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, October
21, 1880). The sole issue in this
case is whether or not the taxpayer
properly filed a Wisconsin individual
income tax return for the year 1977
without reporting his income on said
return and by writing in the words
“*Object - 5th Amendment’’ and
signing said return as “Object - 5th
Amendment'’.

The taxpayer did not introduce any
testimony or evidence as to his in-
come for the year 1977 and refused
to answer the department's gues-
tions as to his income.

The Commission stated that the de-
partment’s estimated assessment of
taxes in the amount of $1,665.00 is
presumptively correct and that the
burden of proot is on the taxpayer to
offer credible testimony and evi-
dence on his behalf. It ruled the tax-
payer failed to prove his claim.

The taxpayer has not appealed this
decision.

Steven R. Shumaker and Karen L.
Shumaker vs. Wisconsin Depart-
ment of Revenue {Wisconsin Tax
Appeals Commission, September
11, 1980) . During the period Janu-
ary 1, 1977 through August 1, 1977,
Steven R. Shumaker and Karen L.
Shumaker were residents of La
Crosse, Wisconsin. Taxpayers
moved to Ohio where they became
domiciled and which they claimed
as their new residence after August
1, 1977.

in 1977 they soid their Wisconsin
home, realizing a gain from the sale,
and during 1977 purchased a re-
placement residence in a state other
than Wisconsin (Ohio) . Taxpayers
also deducted their moving ex-
penses incurred in moving from Wis-
consin to Ohio.

The department assessed the 1977
gain on the sale of the Wisconsin
residence, since the replacement

residence was not located in Wis-
consin. Also, moving expenses in-
curred to move from Wisconsin were
disaliowed.

Taxpayers contended these adjust-
ments were in violation of the Wis-
consin statutes, in violation of the
Constitution of the State of Wiscon-
sin, in violation of a person’s rights
under the Fourteenth Amendment
to the Constitution of the United
States and in violation of Article 1,
Saction 8, and Article IV, Section 2
of the Constitution of the United
States.

The Commission concluded that
(1) the gain on a sale of real estate
located in Wisconsin in 1877 as as-
sessed was proper, and (2) the
moving expenses incurred by the
taxpayers in moving from the State
of Wisconsin to another state are
not deductible. The Commission in-
dicated it does not have the author-
ity to rule on questions of constitu-
tionality, said power being retained
by courts of record in the State of
Wisconsin.

The taxpayers have not appealed
this decision.

Howard U. Taylor, Margaret T.
Taylor,Wayne Thomas Feyereisen,
Frances C. Feyereisen, James W.
McCarvilie, Karen Beth Mc-
Carvilie, Michael E. Fairfieid, and
Donna J. Fairfield vs. Dennis J.
Conta, Individually and as Former
Secretary of the Wisconsin De-
partment of Revenue, and Mark E.
Musolf, Individually and as Former
Secretary of the Wisconsin De-
partment of Revenue (Dane
County Circuit Court, October 21,
1980) . Taxpayers commenced this
action on June 8, 1977 seeking de-
claratory judgment as to their Wis-
consin income tax liability. On De-
cember 8, 1977, Judge Michael
Torphy, to whom this case was then
assigned, denied the department’s
motion to dismiss, ruling that this ac-
tion was appropriate for declaratory
judgment.

Subsequently, taxpayers filed a mo-
tion for summary judgment. In fur-
therance of that motion, both par-
ties submitted a stipulation of facts.
Those facts were repeated by tax-
payers in their brief. The following
summary of the facts is taken largely
from that brief.

The eight taxpayers, (four
couples), ali resided in Wisconsin
for varying periods of time prior to
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calendar year 1976. Each couple
owned the home in which they re-
sided. in 1976, all male taxpayers
were relocated by their respective
employers to a location outside of
Wisconsin. All taxpayers sold their
homes in Wisconsin in 1976 and
purchased new homes in the cities in
which they resettled.

Each couple sold their Wisconsin
residence at a gain. In all cases, all
or substantially all of the realized
gain was used to make the down-
payment on the new residence or
applied on the indebtedness owed
on the new residence.

Under the federal income tax law,
the gain on the sale of a taxpayer’s
principal residence is deferred from
income taxation if certain conditions
are met. In such case, the federal
statutes require that the basis of the
new residence be reduced by the
amount of the nonrecognized gain
so that, presumably, the gain will be
carried forward and be reflected
when and if the new residence is
sold, (unless again deferred or for-
given under this or other code
sections) .

All taxpayers in this matter qualified
for nonrecognition of their respec-
tive gain under section 1034 of the
Internatl Revenue Code of 1954. As
a consequence, all taxpayers pre-
pared and filed Form 2118 with their
1976 federal income tax returns,
which form is required for the imple-
mentation of section 1034 (a}.

Since all taxpayers were residents of
Wisconsin for part of 1976, all were
.required to file and did file Wisconsin
income tax returns for 1976. All dis-
closed on their respective Wisconsin
income tax returns for 1976 the
amount of the gain realized on the
sale of their respective Wisconsin
residences.

However, while the Wisconsin in-
come taxation scheme is largely fed-
eralized, in the sense that it has
adopted by reterence most of the
personal income and tax definitions,
and permits most of the personal
deductions and exemptions from in-
come found in the Internal Revenue
Code of 1954, including the nonrec-
ogniticn of gain provision (sec.
1034 (a)) quoted above, the stat-
utes make several significant depar-
tures from the federal law. Among
these distinctions s one that has
given rise to this action for declara~
tory relief. Specifically, Wisconsin

accords its continuing residents the
nonrecognition treatment of gain on
the sale of a principal residence as
provided for in section 1034 (a).
That is, if a homeowning resident
sells his or her principai residence
for a gain, relocates within the
boundaries of the State of Wiscon-
sin, buys a new principal residence
and otherwise qualifies under sec-
tion 1034, he or she is permitted 10
defer that realized gain. However, i
the home-owning resident happens
to relocate beyond the boundaries
of the State of Wisconsin, and would
otherwise qualify for nonrecognition
treatment under section 1034 (a),
Wis. Stats. Sec. 71.05(1) (a)5
(1975) requires that taxpayer to in-
clude in his or her Wisconsin income
for that year, the:

“Gain on the sale or exchange of
a principal residence, exciuded
under section 1034 (a} of the in-
ternal revenue code if the ‘new
residence' referred to therein is
located cutside this state.”

Based on the above-guoted Wis-
consin statute section, aill taxpayers
in this matter were assessed addi-
tionai taxes for 1876, because none
included their respective realized
gains in their Wisconsin income for
1976. '

In addition to the gain on the sale of
their principal residences, at least
some of the taxpayers also chose o
deduct from their federal gross in-
come, moving expenses incurred in
their moves to their new homes in
1976. Such deductions are permit-
ted by the federal law.

As in the case of the treatment of
the gain on the sale of a principal
residence, Wisconsin permits such
moving expense deductions for relo-
cating Wisconsin residents, but only
if they remain in the state. Thus, Wis.
Stats. Sec. 71.05 (1) {(a) 7 (1975}
provides that the following must be
added back to federal adjusted
gross income in order to arrive at a
taxpayer’'s Wisconsin taxable in-
come: “*Moving expenses incurred
to move trom the state.”

Taxpayers Howard Taylor and
Michael Fairfield deducted their
1976 moving expenses, As a result,
both were assessed additional taxes
for 1976. The reason for the assess-
ment was the fact that the taxpayers
moved from the State of Wisconsin.

The issues before the Court were
(1) whether s. 71.05(1) (a) 5, Wis.

Stats., which allows Wisconsin res-
idents who sell their principal resi-
dence, reiocate within Wisconsin,
and otherwise qualify under LR.C.
section 1034 1o defer recognition of
the gain realized on the sale, while
denying this deferral right to taxpay-
ers who relocate outside the state,
violates the privileges and immuni-
ties clauses (s. 2, Article IV ands. 1,
14th Amendment) of the U.S. Con-
stitutian, and {(2) whether s.
71.08(1) {8) 7, Wis. Stats., which
allows a deduction for moving ex-
penses for Wisconsin residents who
relocate for employment purposes
within the state but denies a similar
deduction when the taxpayer reto-
cates outside the state, violates the
same privileges and immunities
clauses.

The Court concluded that neither
s.71.05 (1) (a)5nors. 71.05 (1)
{(a) 7, Wis. Stats., violates the privi-
leges and immunities clauses of the
U.S. Constitution and the motion for
summary judgment was denied.

The taxpayer has appealed this de-
cision to the Court of Appeais.

Peter Y. Taylor, Jr., and the Peter
Y. Taylor, Jr. Family Estate (A
Trust), Et. AL vs. Wisconsin De-
partment of Revenue (Supreme
Court of the United States, June 2,
1980} . This is an appeal of a Wis-
consin Supreme Court order that
denied taxpayers’ petition to appeal
the decision of the Wisconsin Court
of Appeals which affirmed a judg-
ment of the Milwaukee County Cir-
cuit Court denying a transfer of tax
burden on compensation earned by
taxpayers individually o a Family
Trust.

Each of the taxpayers had created a
“Family Trust", also known as an
eguity or constitutional trust, and
conveyed to same various items of
real estate and/or personal prop-
erty and the right to ail income they
received. In return each taxpayer re-
ceived all the beneficial ownership of
his or her family trust, including the
right to designate all owners of ben-

- eficial interest.

Income earned by the laxpayers
and transferred to their respective
trusts was used by the trusts to pay
the personal deductible and non-de-
ductible living expenses of the tax-
payers and their families. Each tax-
payer aiso served as manager of his
or her trust, and any monies left over
after payment of the living expenses
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were paid to the taxpayer tor ser-
vices allegedly rendered in said ca-
pacity or to his or her designate. The
taxpayers retained complete control
over their income and/or assets af-
ter creation of the family trust
involved.

The Court of Appeals conciuded
that the taxpayers could not transfer
the tax burden on compensation
which they earned to a family trust
by transfer and assignment of their
earned income for lifetime services
to the family trust.

The Wisconsin Suprerne Court sub-
sequently denied the taxpayer's pe-
tition for review of the Court of Ap-
peals decision and the taxpayers
appealed 10 the Supreme Court of
the United States.

The U.5. Supreme Court dismissed
this appeal for want of jurisdiction.

Erwin J. Thoenes vs. Wisconsin
Department of Revenue (Wiscon-
sin Court of Appeals, September 25,
1880j . This is an appeal of a Circuit
Court of Milwaukee County judg-
ment which affrmed a Wisconsin
Tax Appeals Commission decision
that denied a shifting of tax burden
from the taxpayer to a family trust,
(A summary of the Circuit Court's
decision is in WTB #19.)

The issue on appeal was whether
taxpayer can transfer his tax burden
on income earned by real estate
transferred to a “‘Family”, constitu-
tional or equity trust, effective con-
trol over which was retained by him.
The Court of Appeals concluded he
cannot. Although income was not
expressly assigned to the trusts by
the taxpayer, the facts support the
findings that income attributed to
the trusts during the taxable years in
question, 1972 and 1973, was in
tact income earned by the taxpayer
which should have been reported as
such.

The Wisconsin Court of Appeals af-
firmed the Circuit Gourt judgment.

The taxpayer has not appealed this
decision.

Union Prescription Centers, Inc.
vs. Wisconsin Department of Rev-
enue {Wisconsin Tax Appeals
Commission, September 8, 1980).
Union Prescription Centers, Inc. was
a Delaware corporation doing busi-
ness in Wisconsin, subject to the
franchise tax provisions of Chapter
71, Wis. Stats. For the taxable years

ending May 31, 1971 to May 31,
1975 the department issued an as-
sessment of franchise tax and inter-
est for income from the sale of
franchises and from payments
based on 4% of the franchisees’
gross receipts. The taxpayer con-
tended that this income was alloca-
ble to the taxpayer's state of resi-
dence (Delaware) and not subject
to the Wisconsin franchise tax.

Buring the years involved, the tax-
payer engaged in 2 types of busi-
ness operations in Wisconsin: (1)
selling franchises for retail drug
stores, and (2) managing or assist-
ing in managing franchised retail
drug stores. Taxpayer's business
activities included locating potential
franchisees and helping the fran-
chisee begin operations. Such help
has included loaning money to fran-
chisees to assist their starting busi-
ness. In taxable year 1974, taxpayer
acquired and ran a store in Wiscon-
sin Rapids for a portion of the tax-
abie year and had income from that
operation. Taxpayer also purchased
prescription drugs in large guantities
from manufacturers, stocked the
drugs in its Milwaukee warehouse,
and sold the drugs to franchisees at
cost plus 4% (to cover the opera-
tions of the warehouse}; this al-
lowed the relatively small franchis-
ees the benefit of mass purchasing.
Beginning January 1972, taxpayer
sontinued this service but discontin-
ued maintaining its warehouse; at
that time, it arranged mass purchas-
ing from major wholesalers and
manufacturers which agreed to ship
directly to franchisees.

During the years involved, the tax-
payer assisted franchisees as fol-
lows: obtaining prescription drugs at
volurmne discount rates; choosing the
location for the pharmacy; ordering,
stocking and displaying products;
developing proper labor organiza-
tion and community contacts, pro-
viding financial and accounting sef-
vices; and assisting in promotion
and advertising.

A franchisee had 2 obligations to the
taxpayer. First, a franchisee was re-
quired to pay a one-time franchise
fee. This fee entitled a franchisee 1o
use the name ‘‘Union Prescription
Center". 1o benefit from the goodwill
attached to the name, to benefit
trom taxpayer's close relationship
with labor union organizations, and
to purchase from taxpayer prescrip-
tion drugs at beneficial rates. Sec¢-

ondly, after a franchisee began op-
erating, it was required to pay the
taxpayer 4 % of its gross receipts.

During the taxabile years ending May
31, 197110 1973, taxpayer received
one-time franchise fees and the con-
tinuing 4% payments of
$1,910,207.70. Taxpayer con-
tended that under the statutes, the
amounts are allocable to the tax-
payer's state of residence (Dela-
ware) and are not subject to the
Wisconsin franchise tax.

On its Wisconsin franchise tax re-
turns for the taxable years ending
May 31, 1971 to 1973, taxpayer
listed the income identified above in
its total gross receipts from all
sources and subtracted i, ¢laiming
it was not subject to Wisconsin's
franchise {ax. The iaxpayer aiso
claimed that the department’s as-
sessment for taxable years ending
May 31, 1971 and 1972 was fore-
closed by the 4-year statute of limi-
tations and is not permitted under
the 6-year statute of imitations. The
department contended that the as-
sessment is allowable under the 6-
year statute of limitations.

On the 1971.and 1972 Wisconsin
tax returns filed, the taxpayer did
not include franchise payments re-
ceived during 1971 and 1972 tax-
able years. Nor did the Wisconsin
total income reported contain at
least 76% of taxpayer's ‘‘net in-
come properly assessable™.

The statutes involved were s.
71.07 (1), 1969 Wis. Stats. and
71.11(21) {(bm} and (g). 1975
Wis. Stats., which read in part:

“71.07 (1) For the purposes of
taxation income or loss from bus-
iness, not requiring apportion-
ment under sub. (2), (3) or (5),
shall follow the situs of the busi-
ness from which derived . . . All
other income or loss, inciuding
royalties from patents, income or
loss derived from land contracts,
mortgages, stocks, bonds and
securities or from the sale of simi-
lar intangible personal property,
shall foliow the residence of the
recipient, except as provided in s.
71.07(7y . .."

“71.11(21) Additional Assess-
ments, When Permitted.

(bm) With respect to assess-
ments of income received in the
calendar year 1954 or corre-
sponding fiscal year, and in sub-
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sequent years, such notice shall
be given within 4 years of the
date the income tax or franchise
tax return was filed.

(@) Notwithstanding any other
limitations expressed in this
chapter, an assessment or refund
may be made: 1. If notice of as-
sessment is given within 6 years
after a return was filed, if the tax-
pavyer reported for taxation on his
or her return less than 75 % of the
net income properly assessable,
except that no assessment of ad-
ditional income may be made
under this paragraph for any year
beyond the period specified in
par. (bm) uniess the aggregate
of the taxes on the additional in-
come of such year is in excess of
$100.” (emphasis added)

The issues involved are as follows: Is
the income received by the taxpayer
from the sale of franchises and from
payments based on 4% of a fran-
chisee's gross receipts “income. . .
from business™ and subject to Wis-
consin’'s franchise tax or “other in-
come” and not subject to Wiscon-
sin's franchise tax?

Are the assessments of franchise
tax for taxable years ending May 31,
1971 and 1972 barred by the 4-year
statute of limitations under s.
71.11(21) (bm) or are the assess-
ments allowable under s.
71.11(21}) {g). Wis. Stats.?

The Tax Appeals Commission ruled
that the taxpayer's income received
in taxable years ending May 31,
1971 to 1973 from the sale of
franchises and from payments
based on 4% of a franchisee’s
gross receipts constitutes *'income

. . from business’ under s.
71. 07 (1), Wis. Stats., and is sub-
ject to Wisconsin's franchise tax.
Aiso, the taxpayer’s assessments of
tranchise tax for taxabie years end-
ing May 31, 1971 and 1972 are
barred by the 4-year statute of limi-
tations under s. 71.11(21} (bm),
Wis. Stats., but are not barred under
the B-year statute of limitations
under s. 71.11(21) (g) , Wis. Stats.

The taxpayer has not appealed this
decision.

WTMJ, In¢c. and Newspapers, Inc.
vs. Wisconsin Department of Rev-
aenue (Wisconsin Tax Appeals
Commission, Qctober 23, 1980).
The sole issue relates to whether or
not it was correct for the department
to impose on taxpayers the addition

to the tax and delinquent interest for
taxable year 1973. The taxpayers,
WTMJ, Inc. and Newspapers, Inc.,
were Wisconsin corporations, whoily
owned by The Journal Company.

Neither taxpayer filed a declaration
of estimated tax nor paid any esti-
mated tax during 1973. Instead, The
Milwaukee Journal, the parent cor-
poration of each taxpayer, filed its
own declarations and paid its own
estimated taxes in a farge enough
amount to cover the taxes estimated
to be due of The Journal Company
and of the taxpayers. Taxpayers
contend that the declarations filed
and estimated taxes paid by their
parent corporation satisfy the re-
guirements and liabilities of the tax-
payers. They contend that the intent
of 5. 71.22, Wis, Stats., is to assure
timely payment of taxes owing and
that this intent was satisfied and met
by the parent corporation.

The Commission ruled that each
taxpayer was required to file its own
timely declarations of estimated tax
and pay each installment on the due
date. It concluded that the assess-
ments for additions to the tax were
correct and the department was
correct in assessing each taxpayer
delinguent interest for failure to
timely pay estimated franchise taxes
in 1973. The Commission also
stated that the increased amount of
the parent corporation’s estimated
tax payments did not excuse tax-
payers from the declaration and
payment requirements of the Wis-
consin statutes.

The taxpayers have not appealed
this decision.

SALES/USE TAX

Donna Brewer vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission Oral Decl-
sion of October 28, 1980) . The tax-
payer operated two separate busi-
nesses in Eagle River, a motel and a
tavern. The department issued the
taxpayer a seller’s permit for each
location under the same number,
but with a suffix “A" on the permit
for the motel and a *'‘B" {for the
tavern.

On June 17, 1979 the taxpayer
ceased business operations at both
the motel and the tavern and the
next day, June 18, surrendered both
seller’s permits to the department’s
local office. The taxpayer then sold
the business assets of the tavern on

June 20 and on the next day re-
opened the motel. Therefore, the
taxpayer ceased operating her
motel for 3 days during which she
sold her tavern and claimed the sale
of the tavern assets was an exempt
occasional sale under ss. 77.51
(10) (a) and 77.54 (7), Wis.
Stats.

The department’s contention was
that this was not an exempt occa-
sional sale because the sale was not
an ‘isolated and sporadic’ saie.
The taxpayer operated a motel busi-
ness continuously except for the 3
day period. Since she intended to
continue to operate the motel at the
time she sold the tavern business as-
sets, the department’s position was
that she needed a seller’'s permit at
the time the tavern assets were sold.

The Wisconsin Tax Appeals Com-
mission found that at the time of the
sale of the tavern business assets
the taxpayer did not hoid and was
not required to hold a seller’s permit.
Therefore, the sale was an exempt
occasional sale.

The department has appealed this
decision to Circuit Court.

Chicago Bridge & Iron Company
vs. Wisconsin Department of Rev-
enue (Wisconsin Tax Appeals
Commission Oral Decision of Sep-
tember 12, 1980} . The issue in this
case is the measure of the tax in
computing the Wisconsin use tax on
items fabricated out-of-state that
are installed in Wisconsin. The use
tax is imposed under s. 77.53(1),
Wis. Stats.

The taxpayer fabricates tanks and
vessels in lllinois which it used in
construction work in Wisconsin, The
taxpayer contended that it should
be taxed on the actual materials
brought into Wisconsin (average
cost of material times the weight of
the materialg actuaily shipped into
Wisconsin) . The department com-
puted the tax based on the
purchase price of all the materials
purchased for use in fabricating
tanks and vessels which are to be in-
stalled in Wisconsin, including the
materials which end up as scrap in
the fabricating process, reduced by
the sales price of scrap subse-
guently sold.

Section 77.53 (1) specifically pro-
vides that "“‘an excise tax is hereby
levied and imposed on the storage,
use or other consumption in this
state of tangible perscnal property
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