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the property by repaying the loans
and enforcing this agresment. The
Circuit Court held that Josephine re-
tained the beneficial interest in the
properties which were the subject of
the deeds of conveyance.

In order that a gift be considered
complete for gift tax purposes three
things must occur. First, there must
be a form of transfer. Second, such
transfer must divest the grantor of all

beneficial interest in the property
transferred. Third, the grantor must
have no power to revest any such in-
terest in herself or her estate. The
Circuit Court held that the second
and third requirements were not
met, The second requirement is ab-
sent, because Josephine, the gran-
tor, did not divest herself of all bene-
ficial interest. The third requirement
is not met, for this would require that

Josephine had no power to revest
any interest in herself or her estate.
All parties acknowledged they were
bound by the agreement requiring
reconveyance to Josephine at such
time as she paid the obligations
owed to Peter and Anna.

The department has not appealed
this decision.

TAX RELEASES

(*‘Tax Releases” are designed to provide answers fo the
specific tax guestions covered, based on the facts indi-
cated. However, the answer may not apply 1o all ques-
tions of a similar nature. In situations where the facts vary
from those given herein, it is recommended that advice be
sought from the Department. Unless otherwise indicated,
Tax Releases apply for all periods open to adjustment. All
references to section numbers are to the Wisconsin Stat-
utes unless-otherwise noted.)

INCOME TAXES

1. Prepayment of Mortgage Loan for Discount
Considered Income

Facts and Question: A financial institution is offering a
discount on the prepayment of a mortgage for certain
morigage customers. In consideration for the advance
payment, the financial institution grants a discount on the
amount of the prepayment on the mortgage lcan. The
prepayment and discount are both credited to the mort-
gage customer’s account.

Example: A savings and loan association offers taxpayer
a 15% discount on the prepayment of a mortgage loan.
Taxpayer prepays $5,000 on his $10,000 mortgage and
receives a discount of $750 {$5,000 x 15%) for the ad-
vance payment. Taxpayer's loan balance is reduced 1o
$4,250 after applying the prepayment and discount.
What is the tax treatment of the $750 discount?

Answer: Under section 61 (a) (12) of the Internal Reve-
nue Code, gross income is defined as including income
from the discharge of indebtedness. Taxable income is
redlized in situations involving the reduction of indebted-
ness for advance payment. For both federal and Wiscon-
sin purposes, therefore, the amount of the discount
($750 in this example) must be included in the tax-
payer’'s income.

Note: Under section 108 of the Internal Revenue Code,
gross income does not include income from the discharge
of indebtedness if a) the discharge occurs in a Title 11
case, b) the discharge occurs when the taxpayer is insol-
vent, or ¢) the indebtedness discharged is qualified busi-
ness indebtedness. It is assumed in the example above
that the taxpayer is solvent and his mortgage pertains to
his personal residence, and, therefore, he does not qual-
ify for any of these exceptions.

2. Deductible Municipal Utility Charges Not Property
Taxes for Homestead, Farmland Preservation and
Property Tax Credits

Facts and Question: Under certain circumstances, Sec-
tion 164 {(c) (1) of the Internal Revenue Code permits
real property owners to deduct a portion of charges
which they pay to a municipally owned utility as an item-
ized deduction for property taxes. The amount allowable
as an itemized deduction is that portion of the utility
charge which the municipality has identified as being at-
tributable to maintenance and interest charges.

Can the portion of a municipal utility charge which a prop-
erty owner is allowed to claim as an itemized deduction
on the federal income tax return be considered as prop-
erty taxes for purposes of calculating the following Wis-
consin credits:

{1) The 12% property owner's credit provided by s.
71.53, Wis. Stats.

(2) Homestead credit provided by s. 71.08(7), Wis.
Stats.

(3) Farmland preservation credit provided by s.
71.08 (11), Wis, Stats.

Answer: No. The statutes which provide the above credits
all define property taxes as amounts "“exclusive of special
assessments, delinguent interest and charges for ser
vice....” (emphasis supplied) . The statutes do not permit
any portion of a charge imposed by a municipal utility for
services received by a property owner to be treated as
property taxes for purposes of the three credits men-
tioned above. (“Property taxes” is defined for Home-
stead Credit purposes in s. 71.09 (7) (a) 8, Wis. Stats.,
for Farmland Preservation Credit purposes in s.
71.09(11) (a) 7, Wis. Stats., and for the 12% property
owner’s credit in s. 71.53 (1) (c), Wis. Stats.)

FARMLAND PRESERVATION CREDIT

1. Converting Initial Farmland Preservation
Agreements to Long-Term Agreements

Facts and Questions: Initial farmland preservation agree-
ments entered into under Subchapter lll of Chapter 91,
Wis, Stats., will expire on September 30, 1982, Sections
71.09 (11) (a) 3.cm and 91.41, Wis. Stats., allow Farm-
land Preservation Credit claimants to apply for conver-
sion of initial agreements to long-term agreements
{under Subchapter Il of Chapter 91) by the end of the
year in which a certified agricultural preservation plan is
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adopted and certified by the county in which the farmland
is located.

If a county has not adopted a certified plan by September
30, 1982 but does adopt a plan by December 31, 1982,
would the claimant be able to convert the initial agree-
ment to a long-term agreement after September 30, 1982
but before December 31, 1982 and in this way remain
eligible to claim farmland preservation credit for 19827

Answer: No. The initial farmland preservation agreement
entered into under Subchapter Ill of Chapter 91, Wis.
Stats., would have expired on September 30, 1982. Ef-
fective October 1, 1982, there would no farmland preser-
vation agreement of any kind in effect to which the provi-
sions of ss. 71.09 (11) (a) 3.cm and 91.41, Wis. Stats.,
could be applied. Therefore, no farmland preservation
credit would be available for 1982 to a claimant under
these conditions.

2. Depreciation Add Back for Farmland Credit When
Net Operating Loss Sustained

Facts and Question: Beginning with farmland preserva-
tion credit claims filed for the taxable year 1981, the law
(s. 71.09 (11) (a) 6.a, Wis. Stats.) permits only the first
$20,000 of depreciation claimed in determining Wiscon-
sin adjusted gross income to be recognized in computing
household income on a farmland credit claim. In a situa-
tion where a claimant has a net operating loss in the year

for which a claim is being filed, how is this depreciation
limitation to be applied? (Note: For 1982 taxable year
and thereafter the depreciation limitation under s.
71.09(11) (a) 6.a, Wis. Stats., is $25,000 rather than
$20,000.)

Example: Mr. X operates a farm and has gross receipts of
$200,000 for 1981. Depreciation of $35,000 is claimed in
1981 and other farm business expenses are $185,000 for
total expenses of $220,000. Mr. X therefore computes a
net operating loss of $20,000 for 1981 ($200,000 less
$220,000=%$20,000 loss) . Mr. X has no other income.

Answer: The entire amount of depreciation claimed in the
year of loss (1981) must be considered for purposes of
applying the $20,000 depreciation deduction limitation
for such year. In the above example, Mr. X would add
back $15,000 ($35,000 less $20,000) of depreciation in
determining his 1981 household income for Farmland
Credit purposes.

When the net operating loss incurred in 1981 is claimed
as a carryforward loss by Mr. X in subsequent years, no
depreciation will be considered to be a part of such car-
ryforward toss. For purposes of the depreciation add
back to household income under s. 71.09{11) (a) 6.a,
Wis. Stats., depreciation claimed in computing a net op-
erating loss is considered only in the original year of loss
{e.g., 1981 in the above example) .
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