WISCONSIN TAX BULLETIN

REPORT ON LiTIGATION

This portion of the WTB summarizes
recent significant Tax Appeals Com-
mission and Wisconsin court deci-
sions. The last paragraph of each
decision indicates whether the case
has been appealed to a higher
court.

The last paragraph of each WTAC
decision in which the department's
determination has been reversed will
indicate one of the following: 1)
“the department appealed’”, Z2)
“the department has not appealed
but has filed a notice of nonacquies-
cence’’ or 3) '‘the department has
not appealed” (in this case the de-
partment has acquiesced to Com-
mission’s decision) .

The fellowing decisions are
included:

Individual Income Taxes

Floyd J. Manthey vs. Wisconsin De-
partment of Revenue

Patrick J. Piper vs. Wisconsin De-
partment of Revenue

Anna K. Rees vs. the Tax Appeais
Commission, the Department of
Revenue

Ralph H. Schulz vs. Wisconsin De-
partment of Revenue

Sales/Use Taxes

Stanley A. Anderson, Inc. vs. Wis-
consin Depariment of Revenue
Badger Electric Construction Co.,
inc. vs. Wisconsin Department of
Revenue

Brantwood Publications, Inc. and
R.W. Morey Company, Inc. vs.
Wisconsin Department of
Revenue

City of Racine vs. Wisconsin Depart-
ment of Revenue

Cuna Mutual Insurance Society vs.
Wisconsin Depariment of
Revenue

Wisconsin Department of Revenue
vs. Gene E. Greiling

Wisconsin Department of Revenue
vs. Milwaukee Brewers Baseball
Club

Wisconsin Department of Revenue
vs. Mining Equipment Mig. Corp.

Wisconsin Department of Revenue
vs. J.C. Penny Co., Inc.

Rice Insulation, Inc., vs. Wisconsin
Department of Revenue

Eugene F. Rock and Eugene F. Rock
d/b/a Rock's Round Barn vs.
Wisconsin Department of
Revenue

Homestead Credit

Mary M. Flanders vs. Wisconsin De-
partment of Revenue

INDIVIDUAL INCOME TAXES

Floyd J. Manthey vs. Wisconsin
Department of Revenue (Wiscon-
sin Tax Appeals Commission, Sep-
tember 16, 1982). The depart-
ment’s office audit of Manthey's
1976 through 1979 income tax re-
turns resulted in disallowing certain
travel expenses as non-deductible
commuting expenses. Manthey's
home is located approximately 18-
20 miles from Waukesha and 25
miles from Milwaukee. During the
years involved Manthey was an elec-
trician. Manthey was registered for
employment at the business office
of this union in Milwaukee and re-
ceived his job assignments from the
business office of the union.

During 1976 Manthey worked at
temporary job sites in Milwaukee,
Waukesha and South Milwaukee; in
1977, at job sites in Milwaukee,
Cudahy, Oak Creek, Scuth Milwau-
kee and Waukesha; in 1978, at job
sites in Milwaukee, Oak Creek,
Cudahy, Waukesha and Hales Cor-
ners; and in 1979, at job sites in Mil-
waukee, Hartford, Cudahy, Oak
Creek, South Milwaukee, Waukesha
and Menomonee Falls. Manthey
commuted on a daily basis from his
home at Route 3, Mukwonago, to
his various job sites. Manthey
claimed a deduction on his Wiscon-
sin income tax return for employee
business {ravel expenses for each of
the years 1976 through 1979. The
deductions were computed on a
mileage basis from taxpayer’s home
to his various job sites and back
home.

When Manthey accepted a job as-
signed to him through his union, he
did not know how long it would iast.
During the four year period involved,
none of the taxpayer’'s job assign-
ments exceeded one year. Manthey
was not an independent contractor,
but was an electrician employee of
the electrical contractor in charge of
the job site at which the taxpayer
was employed.

The Commission held that the tax-
payer's travel expenses were non-
deductible personal expenses in-
curred in commuting from his home
to his place of employment and
back home. Commuting expenses

are not allowable as deductions
under the provisions of Sec. 212IRC
(1954) as interpreted by iIRC Regu-
lation 1.212-1(f).

The taxpayer has not appealed this
decision.

Patrick J. Piper vs. Wisconsin De-
partment of Revenue (Court of Ap-
peals, District Il, June 11, 1982).
Taxpayer, Patrick J. Piper, did not
file a Wisconsin individual income
tax return for the year 1977, Pursu-
ant to s. 71.11 (4}, Wis. Stats., the
department estimated the tax-
payer’'s income tax for 1977 as
$1,780. The department denied the
taxpayer's petition for redetermina-
tion of the tax. Piper appealed to the
Tax Appeals Commission. At the
hearing before the Commission,
Piper ctaimed that he had made an
independent determination that he
was not required to file a return for
1977 but refused to present any tes-
timony or evidence in support of his
position. He stated that hewas not a
Wisconsin resident during all of
1877, that he had filed a return in
1976 and that he had received a re-
quest to file a return for 1977 but de-
termined that he was not required 10
file. He refused to answer questions
regarding his income, sources of in-
comse, his Wisconsin employment
and ownership of Wisconsin real es-
tate based on the fifth amendment
privilege of the United States Consti-
tution against self-incrimination. The
Tax Appeals Commission affirmed
the department's determination
holding that Piper had failed to meet
his burden of proof to show that the
assessment was incorrect.

The taxpayer petitioned for review in
the Circuit Court pursuant to Chap-
ter 227, Wis. Stats., and demanded
a jury trial. There was no jury trial
and the Circuit Court affirmed the
Commission and the taxpayer
appeaied,

The taxpayer contended that the
department lacked authority to
make the assessment and in addi-
tion, he argued that he was not re-
quired to present evidence after he
had asserted his fifth amendment
privilege and that he was entitled to
a jury trial,

The Court of Appeals held in favor of
the depariment.

The taxpayer has not appealed this
decision.
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Anna K. Rees vs. The Tax Appeals
Commission, The Department of
Revenue (Court of Appeals, District
Il, November 18, 1981). Taxpayer
appealed the Circuit Court decision
which helid that the entire amount of
the lump sum distribution made to
the taxpayer under Western Electric
Co., Inc.'s profit sharing and savings
plan should have been inciuded in
her 1977 Wisconsin taxable income
(see WTB 22).

The Court of Appeals affirmed the
Circuit Court decision. The Court of
Appeals held that Rees elected to
use the ten-year income averaging
method and that once the election is
made, the ordinary income portion,
by definition, becomes equal 1o the
entire lump sum distribution and is
taxable under s. 71.05(1) (a) 8,
Wis. Stats. (1977).

The taxpayer has not appealed this
decision.

Ralph H. Schulz vs. Wisconsin De-
ent of Revenue (Circuit Court
of Dane County, July 21, 1982).
Ralph Schulz paid more in estimated
taxes and taxes withheid in 1968
than was necessary to pay his state
income tax liability for 1968. He
claimed the full amount paid as a de-
duction in his 1968 tax. The excess
over what was necessary to pay the
1968 tax he elected to have applied
as a credit to the 1969 tax, but he
did not report that excess as income
for the year 1969. The same oc-
curred in 1970 and 197 1. The ques-
tion in this case is whsather the
amounts credited against the 1969
through 1971 taxes are income.

The taxpayer contended that no-
where in the tax law, state or federal,
does it specifically say that one
year's excess payment credited to
the next year's tax is income. Sec-
tion 71.02 (2), Wis. Stats., defines
Wisconsin adjusted gross income a&s
federal adjusted gross income. Fed-
eral law recognizes that when a de-
duction resuits in a tax benefit one
year, recovery of the loss in a suc-
ceeding year is income.

The Circuit Court held that there was
no difference between this case and
the situation where a taxpayer
opted for a cash refund and then ap-
plied the cash toward his tax and the
refunds were taxable income in the
year received.

The taxpayer has appealed this de-
cision to the Court of Appeals.

SALES/USE TAXES

Stanley A. Anderson, Inc. vs. Wis-
consin Department of Revenue
{Circuit Court of Dane County, Au-
gust 19, 1982) . Andersen is a plas-
tering and iathing contractor who
purchased certain metal products
from the U.S. Gypsum Company for
use in its business. The purchases
were made in Wisconsin, Gypsum
did not charge Anderson any Wis-
consin sales tax on these
purchases, and no such tax was
ever reported or paid with respect to
the transactions. Following an audit
of both Gypsum and Anderson, the
department assessed a use tax
against Anderson (as cpposedtoa
sales tax against Gypsum) . The is-
sue in this case is the Tax Appeals
Commission's determination (see
WTB 28) that the department may
assess a Wisconsin use tax against
Anderson on Anderson’s purchase
of goods in Wisconsin from a Wis-
consin seller, where the seller col-
lected no sales tax.

The Court indicated that the Wis-
consin Supreme Court has never ad-
dressed the issue of whether the de-
partment may freely choose
between assessing a sales tax
against the seller or a use tax
against the purchaser. However, the
llinois Supreme Court did address
the issue in Klein Town Builders, Inc.
V. %%artment of Hevenue, 36 Il!. 2d
1,222 N.E. 2d 482 (1966).Ina
very similar situation the lIllinois
Supreme Court held that the seller’s
failure to collect tax does not dis-
charge the gurchaser’s liabitity for
the use tax, Given the similarities be-
tween the Wisconsin and lllincis
statutes in this area the Circuit Court
held that the department may col-
lect either tax from either party.

Anderson aiso claimed that the as-
sessment of interest in this case is
inequitable since the assessment
could have been made against Gyp-
sum. The Court indicated that the
imposition of interest is mandatory
under the statutes and the Court has
not been provided with authority to
waive interest.

The taxpayer has appesled this de-
cision to the Court of Appeals.

Badger Electric Construction Co.,
Inc. vs. Wisconsin Department of
Revenue (Wisconsin Tax Appeals
Commission, September 30, 1982) .
On March 12, 1980 the department
denied the taxpayer's claim for re-

fund involving a use tax paid on ma-
terials used in the construction of
school additions to the McFarland
Elementary and High Schools. Dur-
ing the period involved, Badger
Electric Construction Co., Inc. was
engaged in business as an electrical
contractor.

The McFarland School District is a
tax-exempt organization. The Mc-
Farland School District commis-
sioned Brust-Zimmerman, Inc. ar-
chitects and engineers to design the
additions to said schools. Brust-
Zimmerman produced, for the
project, a set of plans and specifica-
tions, and also bidding documents.
The bidding documents were bro-
ken down into 16 different catego-
ries, with each category including la-
bor and materials. The McFariand
School District acted as its own
erime contractor in this project, and

ogel Bros. Building Co. acted as
construction manager. Badger Elec-
trical Construction submitted a suc-
cessful bid proposal for all of the
electrical work required in said build-
ing project, which inctuded both la-
bor and materials.

The taxpayer entered into electrical
contracts with the McFarland
School District for labor and certain
materiais for remodeling and adding
on to the elementary and high
schoois in question. The school dis-
trict submitted purchase orders to
the taxpayer for the remaining mate-
rials included in the bid proposal for
the purpose of acquiring those items
ex-tax. The school district also sub-
mitted said purchase orders to the
taxpayer rather than directly to the
suppliers, because it did not have
the necessary expertise. The materi-
als at issue were purchased by the
taxpayer ex-tax by use of the tax ex-
empt number of the school district.

The materials were delivered to the
work site by the suppliers and were
ussd by the taxpayer to make real
estate improvements for the school
district. Payment requests for the
materiais were submitied by the tax-
payer to the school district after the
materials were delivered by the
suppiiers.

The McFarland School District had
no empioyees on the job site, per-
forming physical or supervisory
functions. The taxpayer andg the Mc-
Farland Schocl District did not enter
into a formal agency agreement.
The taxpayer and the School District
had an agreement that any tax as-
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sessed against the taxpayer, asare-
sult of the transactions wouid be re-
imbursed to the taxpayer by the
school district.

The issue in this case is whether a
contractor engaged primarily in real
property construction activities, is
entitled to a refund of use taxes paid
on materials it purchased and used
for real property construction activi-
ties on behalf of a tax-exempt entity.

The Commission held that the tax-
payer, under the provisions of s.
77.51(18) , Wis. Stats., was a con-
tractor who purchased and con-
sumed the tangible personal prop-
erty it used in the real property
construction activities involved
herein, and the use tax applies o
the sale of materials to it. Under the
provisions of s. 77.53 (1), Wis.
Stats., the taxpayer is liable for use
taxes on its purchase of materials
which it sold to and installed for the
real estate improvement of a tax-ex-
ampt school district.

The taxpayer has appealed this de-
cision to the Circuit Court.

Brantwood Publications, Inc. and
R. W. Morey Company, Inc. vs.
Wisconsin Department of Revenue
{Wisconsin Tax Appeals Commis-
sion, December 30, 1981} . The is-
sue in this case is whether the tax-
payer's publishing process is
popularly regarded as manufactur-
ing and therefore qualifies for the
manufacturing exemption. Since
April 1, 1972, R. W. Morey Co., Inc.
was engaged in publishing five horti-
cultural magazines and had its prin-
cipal offices in Wisconsin. On Sep-
tember 30, 1974, Brantwood
Publications, Inc. was incorporated
by the shareholders of R. W. Morey
Co., Inc. to continue publishing said
magazines, while the latter held title
and ownership of the publishing
rights and equipment used by
Brantwood Publications, inc.

In the conduct of their business of
publishing magazines, the taxpay-
ers perform, in house, the initial
prepwork, including the writing and
editing of articles, photographic lay-
out, format design, advertisement
solicitation and, in generai, create
the images and content that appear
in the final publication. The publica-
tion process begins with the com-
posing operation and concludes
with the printing and binding of the
finished product, five magazines,
which are distributed to subscribers

throughout the United States and
Canada. During the period involved,
April 1, 1972 to March 31, 1976, the
taxpayers contracted out the final
stages of the publication of their
magazines, namely the actual print-
ing and binding process. The large
majority of the taxpayers’ advertis-
ers and subscribers are located
outside of Wisconsin. The taxpayers
purchased materials and supplies
used in the preparation work of the
original pages of the magazines,
such as paper, ink, paste, etc. The
taxpayers leased a composer or
typesetter machine, which it used in
the operation of its business. The
materials and supplies involved in
this proceeding relate to the prepar-
atory or “‘prep-work’ stage, which
precedes the actual printing of the
magazines and includes the initial
typesetting, assembling, designing,
pasting-up, combining with words
and creation of the page '‘make-
up”, alt of which was done “‘in-
house” by the taxpayers, Al of the
materials and supplies were cut,
cropped, pasted, taped, partially
deleted, marked up, written upon,
etc., and had no further use or func-
tion once they had been processed.

The Commission held that the tax-
payers were not engaged in “*manu-
facturing’’ as that term is defined in
s. 77.51(27), Wis. Stats. The tax-
payers’ composer or typesetting
machine and computer were not
used by a manufacturer in manufac-
turing and, therefore, such ma-
chines are not exempt from the
sales and use tax under s.
77.54 (6) {a), Wis. Stats. The tax-
payers' supplies used in its “‘prep-
work’' were not used in manufactur-
ing a product for sale and, therefore,
are not exempt from the use tax
under s. 77.54 (2) , Wis. Stats. Also,
the taxpayers' purchases of such
machines and supplies are not the
sale or use of printed advertising
material and, therefore, are not ex-
empt from the sales and use tax
under ss. 77.562(2) {a)1t and
77.54 (25), Wis. Stats.

In March, 1982 taxpayers appealed
the Wisconsin Tax Appeal's deci-
sion to the Circuit Court.

Taxpayers withdrew their appeal to
the Circuit Court and on September
27, 1982 the Court issued an order
dismissing the appeal.

City of Racine vs. Wisconsin De-
partment of Revenuse (Circuit Court
of Dane County, June 19, 1982).

The issue in this case is whether
sales and use tax under s.
77.52 (2} (a) 2, Wis. Stats., is due
on fees charged to individuals and
teams in city sponsored athletic ac-
tivities conducted on City of Racine
recreational areas. The Tax Appeals
Commission held that the fees are
taxable (see WTB #23}. The tax im-
posed under s. 77.52 (2) (a) 2, Wis.
Stats., covers *'2. The sale of admis-
sions to amusement, entertainment
or recreational events or
places. . .or the privilege of access
to or use of amusement, entertain-
meni, athletic or recreational de-
vices or facilities.”

The City contended that the fees
were charged to participants in vari-
ous games sponsored by the City
and the charge was solely to defray
the cost of the events for which the
charges were made. There was no
profit and no intent to make any.
The City did on occasion rent picnic
areas and baseball diamonds and
acknowledges that such rentals are
taxable. The issue in this case does
not relate to such rentals, but to
charges made and used to defer
cost of organizing leagues and su-
pervision of the leagues and the play
on the city grounds as well as the
use of the physical facilities. The
charge was to the players, not to
spectators. The City contends that
the statute does not cover the
charges in question.

The Circuit Court heid in favor of the
department. The statute includes
the '‘sales of admissions to recrea-
tional. . .places. . .. Also, “the
privilege of access or use of athletic
or recreational. . . facilities.” The
playing fields are clearly ‘“‘recrea-
tional places’ and "‘athletic recrea-
tional facilities” and the amount of
the charge is related to the cost the
City incurs in operation. The amount
of the charge made is the preroga-
tive of the City. But, whatever the
amount of the charge, what the
payor gets is admission to the place
of the contest and the use of athletic
or recreational facilities, which is
what the statute taxes. The taxisim-
posed expressly on the charges
made for the privilege of access to
or the use of the facilities. The
charges were made as a condition
of such access or use and are there-
fore taxable under the statute. An
exemption under s. 77.54(9) (a),
Wis, Stats., does not apply since the
exemption covers sales and services
made to the City, not by it.
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