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in terms of profits, The taxpayer
holds a 100% interest in each of
these companies, except for some of
the preferred stock of Bessmer &
Lake Erie Raitroad Co.

In 1875, these railroad companies
had approximately $500 million in
assets. They owned 2700 miles of
track, 445 locomotives, 32,000 freight
cars and had 32,00C employes.

These railroad companies are com-
mon carriers, authorized to do busi-
ness by the Interstate Commerce
Commission (ICC} and by various
staie regulatory agencies. Each
company has its own Board of Direc-
tors, officers and employes. The
companies have common directors
and officers (with permission of the
ICC}, but have no common directors
or officers with the taxpayer.

The taxpayer piays no role in man-
agement of these companies and
would be prohipited from doing so
under the ICC. The taxpayer merely
acls as a shareholder in these com-
panies, and as such, slects the
Boards of the companies.

Each railroad has its own manage-
ment, financing (each has its own
credit line; the taxpayer does not
participate in raising capital for any
of these companies), and personnel
benefits. its empioyes are covered
under the Railroad Retirement Act
and the Railroad Unemployment Act,
rather than Social Security and state
unemployment plans. There are no
common benefits for the employes of
the railroad subsidiaries and the tax-
payer's employes. These companies
receive no management services
from the taxpayer, and they do not
look to the taxpayer on major policy
decisions.

The only capital contribution by the
taxpayer of these companies was in
1978 to help finance a new facility for
one of the companies.

The ICC requires that these compa-
nies remain independent. The ICC
sets the rates charged by railroads,
sets policies concerning abandon-
ment, and requires a uniform ac-
counting system. These companies
are prohibited by law from discrimi-
nating in favor of any customer and
actively seek customers other than
the taxpayer.

The taxpayer has opposed rate in-
creases for raitroads. The taxpayer
aiso uses other carriers, such as
Conrail. However, a significant

amount of the transactions of these
raifroads involve United States Stee!
Corporation as the customer (the
percentage of sales by the railroads
1o the taxpayer ranges from 39% to
100% of the railroads’ total sales).
These tfransactions are at market
rates.

Fach railroad company, by its Board
of Directors, determines its own divi-
dend after examining the financial
situation in a year. The taxpayer has
no input inte that decision,

In determining the amount of income
from the taxpayer's mining opera-
tions subject to apportionment, the
department’'s assessment separated
netincome from mining sales to third
parties from total income from min-
ing by using the ratio of sales to third
parties to totai income from mining,
which methodoiogy only considered
sales and did not consider the prop-
erty or payroll involved in the mining
function.

Use of the statutory factors of sales,
payroil and property to separate in-
come from mining sales to third par-
ties from total mining income shows
a reduction in appertionable income
of $9,885,876 in 1972, $11,591,610 in
1973, $19,763,010 in 1974, and
$24,495,789 in 1975,

In computing the payroll and prop-
erty factors for the apportionment
formula, the department used sales
percentages to separate apportion-
able from nonappertionable payroll
and property, which added to the
overall impact of sales on the appor-
tionment result.

Intupersa is a small steel fabricating
plant located in Guatemala. It made
no sales to the taxpayer and utilized
local suppliers of raw materials and
made all sales in that area, United
States Steel Corporaticn owned a
93% interest in this company. The
taxpayer may have had personnel
on the Board, and the major policy
decisions of Intupersa had to have
approval of the taxpayer's Board of
Directors.

Crinco Mining Company was a Ven-
ezuelan mining company which prior
to 1975 was a supplier of iron cre to
the taxpayer. The taxpayer had a
100% interest in this company. In
1975, the Venezuelan government
expropriated this company's prop-
erty, as a result of which the taxpayer
received a dividend of $115 million
representing a return of the tax-
payer's capital. Prior to danuary 1,

1975, the taxpayer had representa-
tives on the Board of Orinco, but af-
ter January 1, 1975 the company no
longer had any property. In 1975, this
company sold iis services to the Ven-
gzuelan government as mining
consultants.

Navios Corporation and Navigen
Company are two of the taxpayer's
transportation subsidiaries. United
States Steel Corporation had a
10G% interest in both. They are both
Liberian shipping lines. Navios did
no business with the taxpayer in
1975. Navigen did provide ocean
hauling services for the taxpayer in
1975, but on the same basis as trans-
portation for third parties. These
companies had no commaon officers
with the taxpayer and were operated
independently and autoncmously
from the taxpayer.

United States Steel Corporation pre-
sented no evidence concerning the
operations of U.S. Steel Interna-
ticnal, Inc. and United States Steel
International Sales Company (DISC)
to show that these companies were
discrete business enterprises,

In addition to its subsidiaries, the tax-
payer owns a minority interest in the
following dividend paying
companies:

A. Ashco, Inc. - Engaged in pump-
ing stations and water pipeling
businesses. The taxpayer owns a
35% interest in this company
and has some input inio its
decisions.

B. Oglebay Norton Co. - A large
company on the New York Stock
Exchange. The taxpayer owns a
3.4% interest in this company.

C. Rinker Materials Co., Inc. - The
taxpayer owns an 11.29% inter-
est in this company and has no
input except as a shareholder,

D. Structural Dynamics - The tax-
payer owns a 45% interest ac-
quired with the proviso that Dr.
Jasocn A. Lemon remain em-
ployed with this company for at
least five years and that arrange-
ments be made to protect the
taxpayer's percentage of partici-
pation in the event that new
stock s issued.

E. Altos Hornos de Vizcaya, S.A. - A
Spanish company in which the
taxpayer has a 26.77% interest.
The taxpayer made a loan to this
company in consideration for
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which the taxpayer was to have
representation on the Board of
Directors for ten years and at
least 25% of the voting power of
the stockholders, coupled with a
change to be made in AHV's by-
laws to assure that decisions be
made onily by a 76% vote. Also
Junder the terms of the agree-
ment, the taxpayer was to pro-
vide technical and managerial
assistance for ten years,

As to the five companies discussed
in the paragraph above, none of
them had officers in common with
the taxpayer, and there were no
purchases or sales between these
companies and the taxpayer. The
taxpayer has no legal contro! over
these companies.

United States Steel Corporation's to-
tal sales in 1975 included its Income
from intangibles and the proceeds
from the sale, exchange and re-
demption of intangible investmeants.

There are no published statutory
sections, Wisconsin Administrative
Code sections, instruction booklets
or other materials available to the
public which set forth the depart-
ment's position as was stated in its
internal Field Audit Section Bulletin
77-9 that only receipts from “the
main thrust of the taxpayer's busi-
ness” are to be inciuded in calcufat-
ing the dencminator of the sales fac-
tor. FASB 77-9 was not promulgated
untii 2 3/4 years after the 1975 statu-
tory change as to intangible income
became effective. The department
had proposed an administrative rule
which would have provided that for
purposes of the calculation of the
denominator of the sales factor, the
term “sales” only would include
those “from the taxpayer's principle
business activity”. This rule was not
enacted, on advice of counsel, be-
cause of the potential for problems
in fitigation.

The taxpayer's total sales in 1975 in-
cluded its income from intangibles
and the proceeds from the sale, ex-
change and redemption of intangi-
ble investments.

The Commission heid:

A. The taxpayer's USS Realty Devel-
opment Division, Sterling Park
Development Division and In-
vestment Division were not dis-
crete business enterprises but
rather were integral parts of the
taxpayer's unitary business dur-
ing the period at issue. Under s.

71.07(2}, Wis. Stats., the tax-
payer's business within Wiscon-
sin was an integral part of such
unitary business during the pe-
riod at issue. Therefore, pursuant
to 3. 71.07(2), Wis. Stats., the tax-
payer's income derived from the
operaticns of these divisions, in-
ciuding the intangibie income
derived from the operation of its
Investment Division during 1975,
was includable in its Wisconsin
apportionable inceme for the
years at issue.

B. The taxpayer's twelve railroad

subsidiaries were discrete busi-
ness enterprises whose aclivities
were unrelated to the taxpayer's
activities in Wisconsin, Dividends
received by the taxpayer from
these subsidiaries are not prop-
erly includable In the taxpayer's
Wisconsin apportionable income
in 1975.

C. The taxpayer's foreign subsidiar-

ies, Orinco Mining Co., Intupersa,
Navigen Company and Navios
Corporation, were discrete busi-
ness enterprises whose business
activities were unretated to the
taxpayer's activities in Wiscon-
sin. Dividends received by the
taxpayer from these foreign sub-
sidiaries are not properly includ-
able in the taxpayer's Wisconsin
apportionable income in 1975.

D. The following companies paying

dividends to the taxpayer in 1975
were discrete business enter-
prises whose business activities
were unrelated to the taxpayer's
activities in Wisconsin; Ashco,
Inc.; Oglebay Norton Co.; Rinker
Materials Co., Inc.; Structural Dy-
namics; and Altos Hornos de Viz-
caya, S.A. Dividends received by
the taxpayer from these foreign
subsidiaries are not properly in-
cludable in the taxpayer's Wis-
consin apportionable income in
1975,

E. Income from intangibles and

proceeds from the sale, ex-
change and redemption of intan-
gible investments received by the
taxpayer in 1975 and includabie
in its 1975 Wisconsin apportion-
able income come within the in-
tent and meaning of s.
71.07(2)(c)1, Wis. Stats., as “total
sales" includable in the denomi-
nator of the sales factor.

F. The department's methodology

in separating apportionable from

nonapportionable income from
the taxpayer's mining operations
was in error in employing only a
sales ratio to the taxpayer's total
income from mining and was in
error in using a sales ratio to de-
termine apportionable payroll
and property. The taxpayer's
methodology in determining Wis-
consin apportionable income
from mining, utilizing sales, prop-
erty and payroll facters, was
shown to be a more accurate
calculation and is hereby
adopted ty the Commission. The
cepartment's determination of
the taxpayer's Wisconsin appor-
tionable income from mining op-
erations is reduced as follows:
1972 reduced by $9,885,876; 1873
reduced by $11,591,610; 1974 re-
duced by $12,763,010; and 1975
reduced by $24,495,789.

G. Under Wisconsin law, the tax-
payer is not entitled to combine
the sales, payroll and property of
dividend paying subsidiaries in
the denominator cf the three
factors.

H. The issues raised by the taxpayer
in objecting to Wisconsin's impo-
sition of the double weighted
sales factor in conjunction with
Wisconsin's change to destina-
tion based sales reporting and in
objecting to the cumulative bur-
den of Wisconsin taxation on the
taxpayer's Wisconsin activities
resulting from statutory changes
(destination sales, double
weighting the sales factor and in-
clusion of intangible income) are
constitutional issues, and the
Commission lacks authority or
jurisdiction to rule on the consti-
tutional issues raised by the
taxpayer.

Neither the taxpayer nor the depart-
ment has appealed this decision.

SALES/USE TAXES

Netex Pet Foods, Inc. vs. Wisconsin
Department of Revenue (Wisconsin
Tax Appeals Commission, January
29, 1985). The sole issue in this case
is whether or not Netex is a person
who may file a claim for refund of
sales tax within the meaning of s.
77.59(4), Wis. Stats.

Netex alleged that it was engaged in
the business of manufacturing feed
ingredients for saie to other manu-
facturers of feed. As an alleged man-
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ufacturer, the taxpayer may have
been entitled tc exemption from Wis-
consin sales tax on its purchases of
machines and specific processing
equipment and repair parts, as well
as other exemptions.

Netex did not claim all the exemp-
tions that it allegedly was entitled to
but rather paid a sales tax to the re-
tailers on its purchase of tangible
personal property and taxable ser-
vices. Netex did not pay any sales tax
directly to the department on the
items in dispute.

Netex fited a claim for refund and re-
quest for saies tax audit for the pe-
riod June 1, 1977 through May 31,
1981. The department advised Netex
that it did not consider this a claim
for refund and it would neither grant
nor deny the claim because Netex
had no sales tax account or con-
sumer use tax account.

The Commission held that the tax-
payer was not the “person’ required
to file, with the department, a sales
tax return, reporting the sales tax in
question. The taxpayer was not the
“person” who paid the sales tax in-
volved to the department within the
intent and meaning of s. 77.59(4),
Wis. Stats., and thus, has no legal
standing to make a claim for refund
of sales tax paid.

The taxpayer has not appealed this
decision.

Skycom Corporation of Wisconsin,
Inc. vs. Wisconsin Department of
Revenue (Wisconsin Tax Appeals
Commission, February 12, 1985), The
issues for the Commission to deter-
ming are as follows:

A, Are the taxpayer's gross receipts
from the rental of parabolic discs
to George and Kris Krembs for
the Ramada Airport and the
Ramada Sands subject to the
Wisconsin sales tax under s.
77.52(1), Wis. Stats.?

B. Are the taxpayer's gross receipts
for the services provided at
Northridge Lake Apartments, Mill
Vatley Condos, Willow Creek
Condos, Chateau Condomini-
ums, and Prospect Towers sub-
ject to the Wisconsin sales tax as
providing a cabile television sys-
tem under s. 77.52(2)(a)12, Wis.
Stats.?

During the period under review,
Skycom Corporation owned and
leased two parabolic discs to

George and Kris Krembs at the
Ramada Airport and Ramada Sands
on a flat fee basis. Skycom Corpora-
tion merely rented the discs at these
locations.

Skycom Corpcration owned and
maintained parabolic discs at
Northridge Lake Apartments, Mill
Valley Condos, Wiliow Creek Con-
dos, Chateau Condominiums, and
Prospect Towers. The taxpayer also
maintained antennas to provide
UHF and VHF recepticn.

Each parabolic disc pulied in micro-
wave signais to allow certain viewers
to obtain the movie channel and
ESPN, the sports channel. Skycom
Corporation did not generate any
microwave signals, but amplified mi-
crowave signals transmitted by satel-
lites owned by third parties. Skycom
Corporation sometimes paid a fee to
the owners of the satellites for ampli-
fying its signals.

The parabolic discs were attached to
the general wiring system or the
master antenna system of a building.
The antenna wiring was already in
the units and was not installed by
Skycom Corporation. Skycom Cor-
poration did not own the master an-
tennas, but maintained the master
aniennas. The UHF and VHF anten-
nas were not owned by Skycom Cor-
poration but were owned by the
homeowner's association or the
owner of the apartment buildings.
Skycom Corporation never sold or
installed UHF or VHF antennas, and
this was not part of its service fee.

Skycom Corporation also owned
and maintained a decoder bilock
which was a wire from the individual
TV set to the wall tap.

The taxpayer charged the individual
apartment dwellers ¢or condominium
dwellers a monthily fee for the recep-
tion of the additional television
channels. Not every resident of an
apartment complex or condominium
served by Skycom subscribed to re-
ceive the additional television
channels.

The Commission concluded that the
taxpayer's gross receipts from its
rental of parabolic discs to George
and Kris Krembs for the Ramada Air-
port and the Ramada Sands are
subject to the Wisconsin sales tax.
The taxpayer's gross receipts for the
services provided at Northridge Lake
Apartments, Mill Valley Condos, Wil-
low Creek Condos, Chateau Condo-
miniums, and Prospect Towers are

subject 1o the Wisconsin sales tax as
providing a cable television system
under s. 77.52(2)(a}12, Wis. Stats,
Skycom Corporation did not qualify
for any exemptions under s.
77.51(28), Wis. Stats.

The taxpayer has appealed this deci-
sion to the Circuit Court,

Wisconsin Department of Revenue
vs. Valley Ready Mixed Concrete
Co., Inc. (Circuit Court of Dane
County, May 2, 1985). The issug in
this case I1s whether the Wisconsin
Tax Appeals Commissicn’s determi-
nation that Valley Ready Mix “manu-
factured” concrete in its mixer trucks
was erroneous as a matter of law. In
its decision dated November 13,
1984, the Commission ruled that Val-
ley Ready Mix was entitled to a sales
and use tax exempticn on the
purchase of truck chassis, mixing
units and repair and replacement
parts used in the company's manu-
facture of concrete. (See WTB #41
for a summary of the Commission’s
decision.}

The Circuit Court found that the
Commission’s conclusion that Valley
Ready Mix's operations constituted
manufacturing — while reasonable
people might reach different conclu-
sions on the same question —is rea-
sonable based on the facts. Thus,
the Circuit Court affirmed the Com-
mission's decision.

The department has not appealed
this decision,

HOMESTEAD CREDIT

Evelyn M. Fillner vs, Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, January
31, 1985). The issue before the Com-
mission is whether the department
correctly adjusted the claimant's
1982 homestead credit claim.

The department adjusted the claim-
ant's 1982 claim because she jointly
owned the real estate with Darwin
Fillner, her adult son. The depart-
ment allowed her to claim her share
of the taxes pius 25% of the remain-
ing taxes as rent.

The claimant in her petition for rede-
termination stated that "'l owned said
property until my son gave me a gift
of home improvements such as alu-
minum siding, screens and windows,
... He had to have half cwnership (in
name only) to get his ioan from the
loan company.”
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The Commission concluded that
during the period invoived the claim-
ant was deemed to have an owner-
ship interest of only 50% in the
homestead in question, as record ti-
tle was held jointly by her with her
adult son. The department acted
properly when it adjusted the claim-
ant's 1982 property taxes accrued to
50% of the tax bill on the homestead
plus 25% of the remaining 50% of
the 1982 tax bill as rent constituting
property taxes accrued.

The claimant has not appealed this
decision.

Alice L. Szymec2yk vs. Wisconsin
Department of Revenue (Wisconsin

Tax Appeals Commission, January
29, 1985). The only issue pending
before the Commission is whether
the claimant, who resided in a nurs-
ing home and received medical as-
sistance under Title XIX at the time
she filed her 1983 homestead credit
claim, is entitied to a homestead
credit refund for 1983.

The claimant filed a 1983 homestead
credit claim and attached a real es-
tate tax bill addressed to John
Szymczyk at 1901 Hamilton Street,
Manitowoc, Wisconsin. The claimant
claims that she paid the real estate
taxes in 1983.

On December 23, 1983, the claimant
entered the Park Lawn Nursing
Home. While residing in the nursing
home, she received medical assis-
tance undger Title XIX. The claimant
fiiled her 1983 homestead claim while
a resident of the nursing home.

The Commission held that the claim-
ant s not eligible for homestead
credit for 1983 because at the time
she filed for the credit she resided in
a nursing hoeme and was receiving
medical assistance under Title XIX.

The claimant has not appealed this
decision.

TAX RELEASES

{"Tax Releases” are designed to provide answers to the
specific tax questions covered, based on the facts indi-
cated. However, the answer may not apply to all questions
of a similar nature. In situations where the facts vary from
those given herein, it is recommended that agdvice be
socught from the Departmernit. Unless otherwise indicated,
Tax Refeases apply for all periods open to adjustment. All
references fo section numbers are to the Wisconsin Stat-
utes unless otherwise noted.)

Individual Income Taxes

Political Contributions

Taxability of Layo#f Benefits

Taxability of Railroad Retirement Benefits

Treatment of Gain on [nvoluntarily Converted Property
Replaced Outside Wisconsin

Rl R

Corporation Franchise/Income Taxes

1. Assessments by Wisconsin Public Service Corporation

2. Nexus for Foreign Corperations Holding Wisconsin
Partnership interests

3. "No Tax Change” Field Audits

4. Wisconsin Treatment of Foreign Sales Corporations
and Domestic Internationai Sales Corporations

Sales/Use Taxes

Blank Videotape Purchased by TV Station

Farmers' Irrigation Equipment

Septic Tanks Owned by Municipafity

Telephone Call Detail Charges

Waste Reduction and Recycling Exemptions

Waste Reduction and Recycling Exemption for Road
Machinery

S

Homestead Credit and Farmland Preservation Credit

~ 1. Add Back for Gain on Sale of Principal Residence
2. Farmland Credit for Not-for-Profit Corporation

INDIVIDUAL INCOME TAXES

1. Political Contributions
Statutes: section 71.02(2){b), 1983 Wis. Stats.

Facts: Taxpayer A contributes a painting 1o the campaign
fund of a political candidate. The painting has a fair mar-
ket vaiue of $100. The campaign committee immediately
sells the painting in a fund raising auction to Taxpayer B
for $130.

Question 1: For Wisconsin purposes, may Taxpayer A
claim a deduction for a pclitical contribution?

Answer 1: No, Taxpayer A may nct claim a deduction for
the contribution of the painting. Only contributions cr gifts
of money may be deducted. Wisconsin follows the faederal
Internal Revenue Code Section 218, as it existed immedi-
ately prior to its repeal in 1978. Section 218 allowed as a
deduction any political contribution, which was defined in
Code Section 41(c)(1) as “a contribution or gift of money
to.."

Question 2: Are there any tax consequences tc Taxpayer A
as a result of donating the painting?

Answer 2: Yes, under Section 84 of the Internal Revenue
Code, the contribution must be treated as a sale. Taxpayer
A is considered to have realired an amount equal o the
fair market value of the painting at the time of transfer. If
the fair market value exceeds Taxpayer A's basis in the
painting, short or long term capital gain is realized. If Tax-
payer A's basis is greater than the fair market value, the
foss s not deductible.

Question 3: For Wisconsin purposes, may Taxpayer B
claim a deduction for a political contribution?

Answer 3: Yes, Taxpayer B may claim a deduction of $30.
The fair market value of the painting is $100. If Taxpayer B
pays $130 for the painting, Taxpayer B may deduct $3C
(%130 purchase price minus the $100 actual value of the
asset acquired).

Question 4: if the painting is not immediately resold, how
wouid the political contribution be determined?

Answer 4: The amount of political contribution is depen-
dent upon the fair market value of the painting at the time



	CORP FRANCHISE INCOME CON'T.
	United States Steel Corp. Con't.

	SALES/USE
	Netex Pet Foods, Inc.
	Skycom Corp. of Wis., Inc.
	Valley Ready Mixed Concrete Co., Inc.

	HOMESTEAD CREDIT
	Evelyn Fillner
	Alice Szymczyk


