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Corporate Liquidations — sec. 333

Breyer vs. Wisconsin Department of Rev-
enue (Circuit Court of Outagamie County,
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date stamped April 26, 1990). The only
issue in this case is whether the Wisconsin
Tax Appeals Commission correctly decided
that the taxpayer could not benefit from the
favorable tax treatmentof sec. 71.333, Wis.
Stats. (1983-84), without following the
procedure set forth in that statute, thus
giving the department authority to adjust
his income tax return accordingly.

Section 71.333, Wis. Stats., is identical to
sec. 333 of the Internal Revenue Code
(IRC). All requirements of the IRC were
met, including the filing of Form 964 with
the Internal Revenue Service to clect to
have the gains on liguidation taxed under
sec. 333, IRC. The taxpayer did not file a
copy of Form 964 with the Wisconsin De-
partment of Revenue within 30 days of
adoption of the plan, notifying the depart-
ment of liquidation and the election to
dissolve under sec. 71.333, Wis. Stats. The
taxpayer’s 1984 federal tax return was filed
in accordance with the federal tax laws and
rules and in accordance with the benefits of
sec. 333, IRC.

When the 1984 Wisconsin income tax re-
turn was filed, there was no adjustment
made to the federal income tax return for
failure to file the Form 964 with Wisconsin,
Upon audit, the department disallowed the
sec. 71.333, Wis. Stats., treatment, adjust-
ing the federal income tax for Wisconsin’s
purposes accordingly.

The Circuit Court held that the controlling
question in this case is whether sec. 71.05(1)
and (4), Wis, Stats., provides for any
modification for not following sec. 71.333,
Wis, Stats. Since the taxpayer timely elected
under section 333, IRC, he was entitled o
the benefits thereunder for federal purposes.
The Court concluded that in accordance
withsec.71.02(2)(e}, Wis. Stats., only those
modifications contained in sec. 71.05(1)
and (4}, Wis. Stats., apply. Thus, since the
department cannot rely on a specific
modification to adjust the federal gross
income in sec. 71.05(1) or (4), Wis. Stats.,
it cannot deviate from the taxpayer’s federat
adjusted gross income and impose a tax for
not filing the state notice under sec. 71.333,
Wis. Stats. The Circuit Courtalso concluded
that since all actions by the taxpayerand the
liquidating corporation complied with sec.
333, IRC and sec. 71.333, Wis, Stats., with

the exceptionof the sec. 71.333, Wis. Stats.,
notice o the Department of Revenue, the
total actions of the taxpayer and the liqui-
dating corporation amount to be a substantial
compliance including the timely filing of
the notice under sec. 333, IRC, with the
IRS, and substantial compliance has been
accomplished regarding sec, 71.333, Wis.
Stats.

The department has appealed this decision
to the Court of Appeals.

0

Parinerships — partner’s share of in-
come (l0ss). Franklin F. Koehler vs. Wis-
consin Department of Revenue, (Wiscon-
sin Tax Appeals Commission, Junc 26,
1990). The issue in this case is whether the
taxpayer, a limited partner, who received
nodistribution from the partmershipin 1982,
and whoeventually lostall of his investment
in the partnership, is nonetheless liable for
taxes on 1982 income reported by the
partnership.

As of the beginning of 1982, the taxpayer
and his wife were each limited partners,
each holding a 7.4% interestinan enterprise
called Irving Investment Company, a lim-
ited partnership dealing in real estate, and
an enterprise that was subject or became
subject to the jurisdiction of the federal
bankruptcy court in that year. For 1982, the
enterprise filed a federal partnership return
signed by the trustee in bankruptcy, showing
that the shares of the taxpayer and his wife
in the partmership’s income for 1982 were
cach $2,800of ordinary lossand $17,233.85
of net long-term capital gain. None of the
gain recognized, however, ever made its
way into the hands of either the taxpayer or
his wife, who eventually lost everything
they had invested in the partnership. There
is no evidence to contradict the accuracy of
the figures the trustee reported in the 1982
return,

The Commission concluded that the tax-
payer is subject to taxation on income the
partnership earned, even though the income
remained in the partnership and was never
distributed to the taxpayer. It also concluded
that because the taxpayer did not show that

the figures reported by the bankrupicy
trustee in the return were wrong, the as-
sessment is correct.

The taxpayer has notappealed this decision.

|

Foreign taxes paid. Klaus Wacker vs.
Wisconsin Department of Revenue (Court
of Appeals, District I, May 1, 1990). This is
anappeal from an order of the Circuit Court
of Milwaukee County, which reversed a
decision of the Wisconsin Tax Appeals
Commission. The Commission had upheld
the department’s disallowance of a “sub-
traction modification” for German trade
taxes on the taxpayer’s 1981 Wisconsin tax
return. The issue presented by the appeal is
whether the department properly disallowed
the taxpayer’s “subtraction modification”.
See Wisconsin Tax Bulletin 63, page 8 and
Wisconsin Tax Bulletin 47, page 12, for
prior summaries of the case.

The Court of Appeals held that where an
administrative agency has particular ex-
pertise, it will not substitute its judgment
for the agency’s application of a particular
statute to the found facts if there is arational
basis in law for the agency’s interpretation
and the interpretation does not conflict with
the statute’s legislative history, prior deci-
sions of the Wisconsin appellate courts, or
constitutional prohibitions. The Court
concluded that the department and the
Commission have particular expertise to
decide the propriety of the taxpayer’s
“subtraction modification”, that there is a
rational basis for the department’s disal-
lowance of the modification claimed by the
taxpayer, and that the department properly
disallowed the claimed subtraction modi-
fication,

The taxpayer has notappealed this decision.

0

Losses — allocation. Thomas Wall vs.
Wisconsin Department of Revenue (Court
of Appeals, District I, May 23, 1990). The
department appeals from a judgment of the
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Circuit Court of Ozaukee County, revers-
ing adecision of the Wisconsin Tax Appeals
Commigsion, which had affirmed the
department’s earlier determination that the
taxpayerunderpaid his income taxes for the
years 1982-84. The three issues in this case
are:

A. Whether improper service deprived the
Circuit Court of subject matter jurisdiction;

B. Whether for tax purposes record title
constitutes legal title; and

C. Whether 100% allocation of losses to
the taxpayer lacked *“substantial economic
effect.”

In 1986, the department issued against the
taxpayer a notice of income tax deficiency
for the years 1982-84. A portion of the
alleged underpayment stemmed from the
1981 purchase of some investment property
in Columbus, Ohio. The taxpayer and his
wife, Barbara, intended to purchase the
property jointly but, through the seller’s
mistake, the deed named Barbara as sole
owner of the property. Though aware that
Thomas’s name was not on the deed, the
Walls made noeffort tochange it, believing
that as joint obligors on the mortgage note
they were also joint owners. In fact, other
than the deed, all pertinent documents re-
lating to the sale listed both Thomas and
Barbara as joint purchasers. In each of the
years at issue, losses of approximately
$10,000 were attributable to the Ohio
property; Thomas and Barbaraeachclaimed
one-half. The department disallowed
Thomas’s portion of the claimed losses on
the ground that, for tax purposes, record
title was determinative of ownership.

The other portion of the alleged underpay-
ment arose from the Wall’s ownership of a
‘Waukesha county horse farm (“Harmony
Farm™) purchased in 1983. After purchase,
the Walls entered into a partnership agree-
ment with their son Steven. The agreement
provided that cach partner was to contrib-
ute $500 as initial capital, and that the
partners:

shall contribute any additional capital
deemed necessary for carrying on the
business and to the extent such capital
contributions are unequal, the capital

account records shall reflect any such
capital contributions.

In addition, the agreement allocated gains
and losses as follows:

The partners shall be entitled to the net
profits or shall share losses of the part-
nership in equal shares or as agreed ...
Unless otherwise agreed, all profits shall
be allocated to Steven and all losses to
Thomas and all losses shall be charged
against the partners [sic] capital account,

In each of the relevant years, Thomas, a
physician, earned an average of $155,000,
while Barbara earned less than $25,000. In
1983, Harmony Farm showed losses of
nearly $51,000; in 1984, nearly $68,000.
All were claimed by Thomas. The depart-
ment ruled that Thomas was entitled to
claim only one-half of those losses, a pro-
portion equal to his ownership interest in
the partnership.

The department also argued that the Circuit
Court lacked subject matter jurisdiction
because the taxpayer improperly served his
petition for review upon the department
and the Commission by regular mail rather
than by certified mail or in person. Noting
the timely service and lack of any resultant
prejudice, the Court held that there was
substantial compliance with the statute and
denied the department’s motion to dismiss,
The department submitted to the Circuit
Court’s jurisdiction by filing a “Notice of
Appearance,” The department did notallege
in it any jurisdictional objections, bat first
raised the issuc four months later in 2 mo-
tion to dismiss.

The Court of Appeals waived the first issue
due to the department’s failure to timely
raise it. As to the second, the Court of
Appeals concluded that record title does
not conclusively establish legal title and so
reversed that portion of the Commission
judgment. The Court affirmed the third
issue because the parmership’s records do
not support the taxpayer’s position.

The department and the taxpayer have not
appealed this decision.

d

CORPORATION FRANCHISE
OR INCOME TAXES

Business loss carryforward — merger.
Wisconsin Department of Revenue vs.
Appleton Papers, Inc. (Circuit Courtof Dane
County, June 27, 1990). The issue in this
case is whether the manufacturer’s sales
and use tax credit acquired by one organi-
zation, Appleton Papers Inc, (old APT) can
be utilized by the taxpayer, a corporation
which is made up of that “old” corporation
merged with others, Appleton Papers Inc.
(new API). Sec Wisconsin Tax Bulletin 63,
page 10, for a prior review of this case.

After reviewing briefs and arguments from
both the department and the taxpayer, the
Circuit Court affirmed the decision of the
Commission and denied the department’s

appeal.

The department has appcaled this decision
to the Court of Appeals.

0

Apportionment — motor carriers. Con-
solidated Freightways Corporation of
Delaware vs. Wisconsin Department of
Revenue (Court of Appeals, District 1V,
June 14, 1990). Consolidated Freightways
Corporation of Delaware (Consolidated)
appeals from an order affirming a decision
of the Wisconsin Tax Appeals Commission.
The Department of Revenue assessed ad-
ditional franchise taxes against Consoli-
dated for years 1974-77. The Commission
affirmed the department’s decision denying
Consolidated’s  petition for a
redetermination of the assessment, and the
Circuit Court affirmed.

Consolidated challenges the formula used
by the department to determine the portion
of its income subject to Wisconsin tax in the
years in guestion. Consolidated’s claim is
that the formula—as applied toits business
activities during the tax years in question
— violates (1) sec. 71.07(2), Wis. Stats.,
which limits the state’s taxing power 10
income “derived from business transacted
... within the state,” and (2) the Commerce
Clause of the United States Constitution.



10

WISCONSIN TAX BULLETIN #69

Consolidated is a “genecral commodity”
common carrier, and its trucking business
is nationwide. It is a Delaware corporation
and its main offices are in Califomnia. As a
general commodity carrier, Consolidated
serves small and large shippers around the
country, transporting manufactured and
consumer goods.

Because Consolidated is primarily a hauler
of small shipments — usually of less-than-
truckload size — it normally consolidates
several small shipments for over-the-road
movement, utilizing a network of estab-
lished routes and terminals across the
country. Consolidated picks up freight from
a shipper’s dock, moves it to a satellite
terminal, where it is combined with other
freight from other shippers. It then moves
the combined load to a large regional ter-
minal, called a *consolidation center,”
where the load is consolidated with freight
from other satellite terminals bound in the
same direction.

Consolidated maintains 410 terminals na-
tionwide and a fleet of 14,000 trailers and
2,400 tractors. It has 12 satellite terminals
and a regional consolidation center in
Wisconsin.

In 1966, the depariment adopted sec. Tax
2.47, Wis. Adm. Code, which contains a
formula for apportioning the taxable Wis-
consin income of a national unitary business.
Itis a two-factor formula which adds (a) the
ratio of gross receipts from carriage of
goods first acquired in Wisconsin — the
“originating” or *‘outbound” revenues —to
gross receipts from carriage of property
everywhere, and (b) the ratio of ton miles of
carriage to, from, and in Wisconsin to ton
miles of carriage everywhere, and then (c)
divides the total by two to average the
results. The final figure is the percentage of
the company’s income subject to the Wis-
consin franchise tax.

During the years in question, Consolidated
continued to apportion its income, as it had
in the past, using a different formula. After
afield audit in which the department applied
the sec. Tax2.47, Wis, Adm. Code, formula
to Consolidated’s income, it issued an as-
sessment of additional franchise tax and
interest totaling $115,002 .98 for the 4-year
period. The department denied Consoli-

dated’s request for a redetermination and
the Tax Appeals Commission affirmed the
assessment, concluding that the formula
‘was not contrary to law and did not result
in the taxation of extraterritorial values ...
[or] distort that portion of [Consolidated’s}
income properly taxable to Wisconsin.”

Consolidated has no argument with the
portion of the formula implementing a ratio
of Wisconsin ton miles tonational ton miles,
Consolidated’s argument is this:

Originating revenues do not measure
Wisconsin activity. The [outbound rev-
enue] factor measures activity in other
states. Because the income forashipment
is carned not merely by activities in
Wisconsin butby activitiesin other states
this formula factor attributes to Wis-
consin [Consolidated’s} activity in other
states. The whole joumey is attributed to
Wisconsin. In fact, under this factor, the
longer the journey, the greater the ap-
portionment to Wisconsin—even while
the Wisconsin activity is becoming a
smaller and smaller part of the whole.

The department counters with a reference
to W.R. Arthur & Co. vs. Department of
Taxation, 18 Wis 2d 225, 118 N'W 2d
168(1962), the primary authority for the
Commission’s decision, and a case the de-
partment claims upheld its use of outbound
revenues in apportioning the income of
multistate trucking companies.

In this case, Wisconsin is but one of 50
states in which Consolidated does business.
Unlike the carrier in Arthur, the originating
revenue factor lumped together in one lo-
cation (Wisconsin) the company’s sales,
management, terminal, over-the-road and
pick up and delivery activity, But, all of its
sales were in Wisconsin, as were its man-
agementand offices. There was no inbound
freight; thus the company's only activity in
other states was over-the-road mileage and
delivery — and the extraterritoriality of
these factors was reflected by the mileage
and payroll components of the formula
used by the department in that case — both
of which attributed part of these activities
tothe other states in which its trucks moved.

The Court concluded that given these dis-
tinguishing factors, the Arthur decision is

not controlling here. The burden is on the
taxpayer to show that an apportionment
formula imposes an unreasonable or in¢q-
uitable tax and such a showing was made in
this case. Use of the outbound revenue
factor exaggerates Consolidated’s Wis-
consinincome, forit assumes that outbound
and inbound revenues are equal indicators
of activity within the state. Consolidated
established that long haul carriers are more
heavily laden going out of Wisconsin than
coming in, and that freight revenues are
higher outbound; and the commission so
found. There was evidence that Con-
solidated’s outbound revenues in Wiscon-
sininthe years in question were substantially
in excess of its inbound revenues. In addi-
tion, because the originating revenue factor
attributes the entire journey to Wisconsin,
it measures Wisconsin income by activity
inother states. Section 71.07(2), Wis. Stats.,
mandates that foreign companies can be
taxed only on income from business trans-
acted within Wisconsin. Therefore, the
apportionment formula, as applied to
Consolidated’s activities in the years at
issue, violates the mandate of sec. 71.07(2),
Wis. Stats. Because of its decision, the
Court held it need not consider the consti-
tutional arguments.

The department has appealed this decision
to the Wisconsin Supreme Court.

0

Apportionment — property factor,
rented property; sales factor. The Hearst
Corporation vs. Wisconsin Department of
Revenue (Wisconsin Tax Appeals Com-
mission, May 15, 1990). The primary issues
involved in this caserelate to allocation and
apportionment of income for Wisconsin
tax purposes and are as follows:

A. Whether amounts that were paid by the
taxpayer pursuant to certain agreements for
the right to exhibit motion picture films on
its WISN-TV station are rental payments
made for the use of tangible personal prop-
erty so as to require their inclusion in the
property factor of the Wisconsin apportion-
ment formulaat 8 timestheir values pursuant
to sec. 71.07(2)(a)3, Wis. Stats.
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B. Whether the network revenue received
by WISN-TV under its affiliation agree-
ments first with CBS and then with ABC
and its revenue which it received from the
sale of national advertising time is properly
includable in the numerator of the sales
factor of the taxpayer’s Wisconsin appor-
tionment formula,

C. The inclusion of dividend income in the
taxpayer's apportionable income for Wis-
consin tax purposes for the years 1975
through 1977,

During the period under review, 1974
through 1977, The Hearst Corporation, was
a Delaware corporation with its principal
offices in New York. Its activitics during
that period in Wisconsin consisted of the
ownership and operation of WISN-TV, a
television station located in Milwaukee,
Wisconsin, and radio stations WISN-AM
and FM, which are radio stations located in
Milwaukee, Wisconsin.

Film License Fee: During each of the years
1974 through 1977 inclusive, the taxpayer’s
Wisconsin television station, WISN-TV
(“WISN™), broadcast 4 basic types of pro-
gramming, including: (1) feature-Iength
films which had either been exhibits in
theaters or previously shown on a television
network; (2) “off-network™ programs, that
is, comedy or drama programs which had
previously aired on a television network;
(3) “first-run” programs, that is, programs
which had not previously been broadcast
on any television network; and (4) network
programs that were carried by WISN as an
affiliate of a television network.

WISN acguired the right to broadcast films
and programs in the first 3 categories of
programming by entering into license
agreements which granted WISN a limited
license of the copyright of that film or
program. The taxpayer on behalf of WISN,
entered into a number of contracts permit-
ting WISN to broadcast various copyrighted
films or television programs over WISN'’s
Channel 12 facility in Milwaukee. The
taxpayer entered into at least 5 such license
agreementsin 1974; atleast 16 such license
agreementsin 1975; at least 15 such license
agreements in 1976; and at least 26 such
license agreementsin 1977, (Allsuch license

agreements in effect during any part of the
years 1974 through 1977, including con-
tracts which were executed during those
four years as well as contracts which had
been executed in prior years, will be col-
lectively referred tohereinafter as “License
Agreements.”™)

Each License Agreement contained an
Exclusivity Clause which gave WISN the
exclusiverighttobroadcastagiven program
or film in the Milwaukee television market.
The License Agreements did not grant

- WISN an unlimited right to broadcast the

copyrighted films or programs during the
contract term. Rather, the License Agree-
ment limited the number of times which
WISN could broadcast the film or program
over the contract term, and further limited
WISN’s right to broadcast the program by
specifying the time period in which WISN
could broadcast the program.

To the extent WISN received prints or tapes
pursuant to the License Agreements to fa-
cilitate broadcast of the licensed films or
programs, WISN acquired ownership rights
in those prints or tapes. WISN could not sell
or subcontract the prints or tapes, and could
notcopy the prints or tapes for any purposes
other than exhibiting them over the Chan-
nel 12 facilities pursuant to the License
Agreements.

During the years 1974 through 1977, films
or programs which the taxpayer had pur-
chased under the License Agreement were
delivered to WISN either through an elec-
tronic feed of the image of the program over
cable lines, or through the physical delivery
of a film or tape to WISN’s studio.

The licensee fee set forth in cach of the
License Agreements represenied payment
solely for a limited license of the copyright
to broadcast the program in the Milwaukee
television market. In addition to that license
fee, WISN would generally pay a separate
cost for the prints over and above the licensee
fee. This print cost was very small in
comparison to what WISN paid asa licensee
fee for the right to air a given program. In
some instances, no separate print fee was
charged, and the licensor was willing to
provide an entire set of library prints at no
additional cost beyond the license fee,

Because of advances in technology since
1977, WISN now receives 95% of its pro-
gramming via satellitc feed. In such cases,
no print or tape is physically delivered to
WISN'’s broadcasting studios. Rather,
WISN intercepts a signal which has been
transmitted to it over a broadcasting satel-
lite and records that intercepted image onto
WISN’s own videotape stock. Notwith-
standing this fundamental change in the
way in which WISN receives licensed
programs, license agreements which WISN
enters into for programs which are trans-
mitted to it via satellite are basically iden-
tical to the License Agreements in effect
during the years 1974 through 1977. License
agreements which WISN enters into under
the current technology are at least as re-
strictive as the License Agreements in ef-
fect between 1974 and 1977 and are occa-
sionally more restrictive. The procedures
under which WISN currently stores, edits,
andbroadcasts the videotape stockon which
it records programs from a satellite image
are identical to the procedures under which
WISN stored, edited, and broadcast vid-
eotapes which were delivered o WISN
under License Agreements in effect during
the years 1974 through 1977,

Network Revenue: In November, 1966,
WISN entered into a Television Affiliation
Agreement with the CBS Television Net-
work (“CBS™). Under that agrcement,
WISN served as the Milwaukee affiliate of
CBS until 1976. On December 20, 1976,
petitioner entered into a Television Affili-
ation Agrecment with the American
Broadcasting Company (“ABC”) under
which WISN became the Milwaukee af-
filiate of ABC.

The only revenue which a network affiliate
station receives for broadcasting network
programming is the compensation fee cal-
culated according to the formulaset forth in
the Affiliation agreement. The station re-
ceives no direct portion of the revenue
eamed by the network for selling network
commercials, and the only revenue which a
network affiliate might earn during a net-
work program other than the network
compensation fee consists of local com-
mercials which it can sell during station
breaks within the network programs.



	INDIVIDUAL INCOME
	Keith Breyer
	Franklin Koehler
	Klaus Wacker
	Thomas Wall

	CORP FRANCHISE OR INCOME
	Appleton Papers Inc.
	Consolidated Freightways Corp of Delaware
	The Hearst Corporation


